IN THE CIRCUIT COURT OF GILES COUNTY, TENNESSEE

AT PULASKI
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Docket No.
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) 






)



CHAD CITIZEN


)



_______________________________________________________

MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS

_______________________________________________________

Facts

Officer Scott Wilson was working for the Twenty-Second Judicial Drug Task Force when he stopped the defendant’s vehicle.  (Suppression Hearing Transcript, pp. 5-6; hereinafter designated “Tr.”).  An anonymous (Tr. p. 11) trucker had called Wilson by C.B. radio.  (Tr. p. 6).   The caller described a yellow Cadillac south-bound on I-65 with two occupants.  Id.  The caller further stated that the occupants were smoking a marijuana cigarette.” (Tr. pp. 6, 15).


Officer Wilson made a videotape of the incident (Tr. p. 12) which is an exhibit to his testimony.  (Exhibit 1).  The videotape showed that exactly 11:58 Mr. Citizen passed Officer Wilson and Wilson fell in behind and followed for over three minutes. (Tr. pp. 12-13).  Citizen was not speeding or driving erratically. (Tr. p. 13).  Officer Wilson testified he did not observe any suspicious activity and that other than what the truck driver had told him, he had absolutely no reason to stop the defendant. (Tr. pp. 7, 13).


At 12:01:15, Officer Wilson activated his flashing lights and stopped Mr. Citizen. (Tr. p. 6; Exhibit 1).  Wilson checked the defendant’s license and registration.  Wilson did not smell any marijuana and could see no marijuana. (Tr. p. 12-13).  The officer did not find any marijuana residue in the ashtray and during the three miles he had followed the vehicle, had not observed the occupants throw anything out the window. (Tr. p. 14).

Mr. Citizen denied consent to a vehicle search. (Tr. p. 15).  Officer Wilson testified that when a motorist denies consent to a search, the denial becomes the basis of his probable cause and the denial raises his “suspicions.”  (Tr. p. 16).

Officer Wilson called Officer Myer to bring a drug dog. (Tr. pp. 8-9).  At 12:07:42, Wilson told the defendant that if the dog did not indicate on the vehicle, Citizen would be “free to go.” (Tr. p. 17; Exhibit 1).  Officer Myer and the dog arrived at 12:13:45, some twelve and one-half minutes after the vehicle had been stopped.  Id.  

Officer Myer led the dog around the car twice and at the conclusion of the dog’s work, stated at 12:15:00 on the videotape, “We’re going to search it anyway.” (Tr. pp. 17-18, 24-26; Exhibit 1).

Officers Myer and Wilson started searching the vehicle and at 12:17:47, some sixteen minutes after stopping the defendant, found a marijuana cigarette in the glove compartment. (Tr. p. 18; Exhibit 1).

Trial Court’s Standard of Review

“Under both the federal and state constitutions, a warrantless search or seizure is presumed unreasonable, and evidence discovered as a result thereof is subject to suppression unless the State demonstrates by a preponderance of the evidence that the search or seizure was conducted pursuant to one of the narrowly defined exceptions to the warrant requirement.”  State v. Simpson, 968 S.W.2d 776, 780 (Tenn. 1998) (citations omitted).  An investigatory stop based on reasonable suspicion is such an exception.  Id.

Reasonable Suspicion

In general, police may constitutionally initiate an investigative stop of an automobile if the police have reasonable suspicion, supported by specific and articulable facts, that the occupants of the vehicle have committed a criminal offense or are about to commit a criminal offense.  State v. Simpson, 968 S.W.2d 776, 780 (Tenn. 1998).  Reasonable suspicion requires a lower quantum of proof than does probable cause.  State v. Pulley, 863 S.W.2d 29, 31 (Tenn. 1993).  

However, reasonable suspicion based on a confidential informant’s tip still requires that both Jacumin prongs, veracity and basis of knowledge, be satisfied.  Simpson at 779 (citing State v. Jacumin, 778 S.W.2d 430 (Tenn. 1989).

Moreover, the reasonableness inquiry does not end with the Jacumin factors. Pully at 32.  “The content of the tip is also a crucial factor and, in particular, the level of danger that the tip reveals.”   Pully at 32.  The gravity of the perceived harm is  crucial in assessing the reasonableness of an investigative stop.  Pully at 33.

Our Supreme Court emphasizes:  “the seriousness of the criminal threat is an important factor in determining the reasonableness of a police response and the reliability required of an informant's tip.”  Pulley at 33 (emphasis added).  In other words, a tip that someone is armed with a shotgun and preparing to commit a capital offense (as in Pulley at 29-30) requires less indicia of reliability than a tip that someone is committing a Class C
 felony (possession of 100 dilaudid pills (as in Simpson at 777)).

The present case concerns an anonymous tip that the defendant was smoking a marijuana cigarette, (Tr. pp. 6, 15), and if true would constitute the offense of simple possession, a Class A misdemeanor.  Tenn. Code Ann. § 39-17-418 (1998).  Logically, the present case requires much higher indicia of reliability than the Supreme Court required in the Simpson and Pully cases, something at least approaching probable cause.  

Our state legislature has prescribed grounds for a warrantless arrest:  an officer may, without a warrant arrest a person for a misdemeanor committed in his presence or if he has probable cause to believe that the person committed a felony.  Tenn. Code Ann. § 40-7-103 (1998).  

Under the facts developed at the suppression hearing, there was no allegation that Mr. Citizen committed a misdemeanor in Officer Wilson’s presence and there was no hint in the informant’s tip that Mr. Citizen might have committed a felony.   Officer Wilson testified that the defendant was not speeding or driving erratically and that other than the anonymous tip he had absolutely no reason to stop Mr. Citizen’s vehicle.  (Tr. p. 13).  

Defendant submits that, in the absence of threatened harm to the public, the courts must follow the guidance of our legislature and require probable cause for an investigatory stop based on an anonymous tip that a driver might have committed a misdemeanor.

Supporting this position is the case of State v. Cobb, No. 01-C-01-9011-CC-00308, slip op. at 2-3 (Tenn.Crim.App. 1991).  In Cobb, an officer received a dispatch that a possible drunken driver was operating a Ford pickup truck in an easterly direction on Highway 100.  Cobb at 1.  Within minutes, the officer saw a truck matching the description and made an investigatory stop solely on the basis of the information provided by the dispatcher.  Id.  The Cobb Court reversed the conviction on the rationale that “[i]n these circumstances, courts have often made a comparable application of the Terry rule to the standard for probable cause.”  Cobb at 2.  (emphasis added).  The Court held “the specific and articulable facts were indadequate to support the investigatory stop.”  Cobb at 4.

Whatever the quantum of proof necessary to satisfy the Jacumin requirements in the present case, the veracity prong fails.  The stop was based on a tip from an informant whose identity was unknown to Officer Wilson.  (Tr. p. 11). The informant had never provided information in the past to Officer Wilson.  Id.  The officer confirmed that two males were southbound on I-65, and driving a yellow Cadillac. (Tr. p. 6).  Attempting to corroborate the tip, Officer Wilson followed and videotaped the defendant for more than three minutes and three miles.  (Tr. pp. 12-13; Exhibit 1).  The informant had stated that the occupants were smoking a marijuana cigarette,” (Tr. pp. 6, 15) but Officer Wilson did not observe any smoking. (Tr. p. 13).   Nor did he observe occupants throw anything out the window. (Tr. p. 14).  

In fact, he observed no suspicious behavior and saw no evidence that the defendant’s driving threatened public harm. (Tr. p. 13; Exhibit 1).   Officer Wilson testified that other than the anonymous tip, he had absolutely no reason to stop Mr. Citizen’s vehicle.  Id.  Defendant submits that such scant corroboration is insufficient to satisfy the veracity prong. 


Officer Wilson had testified at the preliminary hearing that when a motorist denies consent to a vehicle search, that denial raises his suspicions and becomes the basis of his probable cause to search a vehicle.  (Tr. pp. 15-16).  State v. Luffman, No. 88-272-III, slip op. at 18 (Tenn.Crim.App. 1990), states that a “defendant’s refusal to consent to an illegal search should not . . . be the basis for further police intrusion.”  In the present case, the denial was the basis for further police intrusion.  After the defendant refused consent, at 12:03:40 on the videotape, two minutes and twenty-five seconds after the vehicle stop, Officer Wilson informed the defendant that he was calling for a drug dog (Tr. p. 16).  The dog arrived ten minutes later at 12:13:45.  (Tr. p. 17).  Under these facts, the duration of the detention was unreasonable and exceeded the limited scope of a “brief investigatory stop.”

The Simpson Court noted that the Jacumin requirements recognize the “inherent danger of false reports, through police fabrication or from vindictive or unreliable informants, which is present when an investigative stop is based upon the tip of an informant."  Simpson at 781  (citing Pulley at 31).

In the present case there is evidence of fabrication.  Officer Myer testified that the dog indicated the presence of drugs in the vehicle.  (Tr. p. 26).  Officer Wilson testified that at the conclusion of the drug dog’s search Officer Myer stated:  “We’re going to search it anyway.”  (Tr. p. 18).  Officer Myer testified that what he actually said was, “we’re going to search it anyway, Scott [Wilson].”  (Tr. p. 25).  Officer Myer attempted to explain the statement as a response to the defendant’s refusal to give consent:  

When I first got there, I asked Mr. Citizen – I said, Mr. Citizen, Mr. Wilson is telling me you refused to give us consent to search the vehicle; is that correct?” And he said, ‘Yeah.’

(Tr. p. 5).  Following Officer Myer’s logic, he would have addressed the “we’re going to search it anyway” comment to Mr. Citizen and not Officer Scott Wilson.  The only reasonable inference is that the dog’s indications were at best ambiguous and the officers’ suspicions never ripened into the probable cause necessary to justify a vehicle search.

Summary

The informant alleged a non-violent possessory misdemeanor which threatened no public harm.  The scope of the intrusion was significant.  Although Officer Wilson could smell no marijuana when he approached the vehicle (Tr. p. 12-13), he detained the defendant for more than twelve minutes (Tr. p. 17) waiting for the drug dog.   Finally, the "indicia of reliability" were insufficient in light of these other considerations to warrant an investigatory stop.   The anonymous tip was not corroborated in any significant way and Officer Wilson’s three-mile surveillance (Tr. p. 14) indicated the tip was not reliable.

In short, the State has failed to demonstrate by a preponderance of the evidence that the police had "specific and articulable facts" adequate to warrant the investigatory stop.






Respectfully submitted,

________________________

Kenneth Quillen, BPR 18858

Attorney for Defendant

95 White Bridge Rd., Suite 208

Nashville, TN  37205

(615) 356-1580

CERTIFICATE OF SERVICE


I hereby certify that a true and exact copy of the foregoing has been mailed, postage pre-paid, to Assistant District Attorney General Richard H. Dunavant at P.O. Box 304, Pulaski, TN 38478-0304 on this the 7th day of April, 1999.

________________________

Kenneth Quillen, BPR 18858
� Tenn. Code Ann. § 39-17-417 (1998).
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